
In 2022, a collaborative working group of legal 
scholars, Conviction Integrity Unit directors, pub-
lic defenders, civil rights attorneys, and innocence 

litigators compiled innovative and creative approach-
es to addressing miscarriages of justice claims in post-
conviction litigation. The resulting guide, Miscar-
riages of Justice: Litigating Beyond Factual Innocence, 
was spurred on by three related trends: (1) Supreme 
Court decisions limiting federal habeas corpus and 
the increased focus on post-conviction relief in state 
courts; (2) Conviction Integrity Units in prosecutors’ 
offices increasingly reviewing and vacating convic-
tions based on miscarriages of justice rather than 
solely based on proof of innocence; and (3) post-con-
viction litigators successfully bringing claims based 
on a holistic review of the evidence, interest of justice, 
and expanded applications of state constitutional and 
statutory provisions. 

Additionally, in recent years, legislatures have 
passed statutes allowing for the review of convictions 
based on the presence of racial bias, the age of the 
convicted person at the time of the crime or sentence, 
or excessive or otherwise unfair sentences. Given the 
increasing focus on state post-conviction proceedings 
as a primary source of relief, the Guide collects and 
analyzes cases gathered from across the country to 
highlight the ways in which stakeholders are finding 
relief for miscarriages of justice. This article provides 
a summary of the Guide.  

 
I. Mass Group Claims Based  

on Official Misconduct 

“[Official] misconduct … distorts the evidence used 
to determine guilt or innocence [and] … produces unre-
liable, misleading or false evidence of guilt. . . .”1 

The National Registry of Exoneration’s 2020 
annual report found that official misconduct con-
tributed to more than half of all documented exoner-
ations, and overwhelmingly those of Black and Latino 
defendants. The pervasive nature of official miscon-
duct taints not only the conviction but also the  
entire process in ways that warp the legitimacy of the 
whole criminal legal system, destroying the public 
trust in all stakeholders from police to prosecutors, 
analysts, and judges.  

v Creative group claims, and Conviction Integrity Units, 
can act to legally reconsider convictions obtained 
through the work of tainted government actors. 
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Post-conviction attorneys and 
Conviction Integrity Units can create 
mechanisms to address these harms on a 
wide legal scale.2 Scrutiny of misconduct 
allows for relief not just on an individual 
basis, but also for falsely or improperly 
accused people as a class. The informa-
tion gained through the exoneration of a 
factually innocent person can benefit 
similarly situated people — whether 
proven to be factually innocent or not — 
who suffered the same violations of 
rights. The resources poured into the sin-
gle exoneration should be spread wide.  

These claims are not new, recalling 
the LAPD Ramparts litigation and the 
Tulia Texas scandal, however a successful 
recent example includes the ongoing 
case In re Corruption of Former Chicago 
Police Sergeant Ronald Watts.3 

v Individual claims relying on mass 
misconduct, and class claims seek-
ing mass relief, can also be 
brought in response to forensic 
analyst misconduct. 

Mass and group exonerations pro-
vide inspiration for new and innovative 
approaches to exonerating large num-
bers of individuals in ways different 
from the traditional, individualized 
approach that characterizes most of the 
work of innocence organizations. In 
addition to police misconduct exam-
ples, practitioners can consider the 
work deployed by the ACLU of Massa-
chusetts and the Committee for Public 
Counsel Services (CPCS) in addressing 
two separate scandals involving corrupt 
lab analysts in Massachusetts, as well as 
the Oklahoma and West Virginia crime 
lab scandals of the 1990s.4  

v Sex-based crimes by law enforce-
ment may constitute another signif-
icant area of consideration for mass 
exoneration claims. 

Officer-involved sexual miscon-
duct describes an entire subset of police 
misconduct that runs the spectrum 
from non-criminal complaints such as 
consensual sexual activity that occurs 
while an officer is on duty, to sexual 
harassment, up to felony acts of sexual 
assault or child molestation. Sexual 
misconduct was the second most com-
mon form of police misconduct report-
ed in 2010, and sexual assault rates were 
significantly higher for police when 
compared to the general population.5 
Women survivors are often not 
believed, and men survivors frequently 

remain silent about sexual abuses they 
endure at the hands of law enforce-
ment. Recently, the Midwest Innocence 
Project called for a meaningful review 
of cases involving former Kansas police 
detective Roger Golubski.6  

v Building a coalition of prosecutors, 
public defenders, and innocence 
organizations can compel corrupt 
police case dismissals.  

Many cases involving officials who 
have been proven to commit miscon-
duct remain unexamined.7 Some 
departments, such as the Civil Rights 
Division of the Orleans Parish District 
Attorney’s Office, are working to create 
protocols and procedures to audit the 
cases of officers who have been proven 
to commit misconduct. An organized 
coalition of invested institutions ulti-
mately compelled more than 700 
vacated convictions across New York 
City in 2021-2022 because the convic-
tions were tainted by the work of 13 
corrupt police officers.8  

Parties defined corrupt police 
officers as:  

(1) those who had been 
charged with or convicted of 
crimes committed in the course 
of their official duties or by 
abusing their authority; 

(2) those who appeared on dis-
trict attorneys’ so-called “do not 
call lists” — lists of police offi-
cers whose conduct had ren-
dered them so untrustworthy 
that they would not be called as 
witnesses in court; 

(3) those who had substantially 
above-average numbers of civil 
rights cases filed against them 
alleging serious rights viola-
tions or who had substantially 
above-average adverse Civilian 
Complaint Review Board find-
ings or who were known in the 
community or by defenders or 
otherwise reported in the 
media as being bad actors; and 

(4) those who participated in 
known wrongful convictions 
that involved manufactured 
police evidence (false confes-
sions or directed misidentifi-
cations or misuse of confi-
dential informants).  

When post-conviction attorneys 
and public defenders become aware of 
corrupt police officers, they can 
demand the dismissal of pending cases 
and the vacatur of past cases involving 
corrupt officers as those cases arise 
(e.g., when officers are deemed 
untrustworthy or convicted of a crime 
in the course of their duties or a con-
viction that otherwise goes to their 
credibility). Wrongful conviction 
practitioners can go further and craft 
protocols for handling the inevitable 
discovery of a bad actor, so that one 
part of the automatic response to such 
revelations is a full case review, as the 
Massachusetts Supreme Judicial Court 
did in its ultimate resolution of the 
drug lab scandal cases. 

v Petitioner’s “newly discovered evi-
dence” post-conviction can include 
a pattern of police misconduct — 
even when there is no direct evi-
dence of misconduct in Petitioner’s 
individual case.  

In cases from New York and 
Chicago, “new evidence” now can 
include patterns of misconduct from 
other cases, including patterns that 
could have been used for impeachment.9  

 
II. Faulty Forensic Evidence 

Claims: Changed Science  
Writs and Due Process 

v A legal Catch-22 exists for faulty 
forensic evidence discovered in 
post-conviction: if any studies chal-
lenging the evidence’s reliability 
were available at the time of trial, 
the court may find that proof of 
unreliability is not “newly discov-
ered evidence”; however, if defense 
counsel failed to rely on those less-
known studies at trial, the court may 
find this does not rise to the level of 
“ineffective assistance of counsel.” 

Even with proof that the state pre-
sented false evidence and false testimony 
at trial, a habeas petitioner may be with-
out a remedy because the proof does not 
align with the court’s precedential deci-
sions on what is newly discovered evi-
dence, and what is ineffective assistance of 
counsel. The failure to litigate the relia-
bility of the evidence at trial may fore-
close any avenues of relief — regardless 
of the discovery of changed science. Junk 
science may end up as neither technical-
ly newly discovered, nor its use as inef-
fective assistance of counsel.  
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v Changed Science Writs specifically 
allow petitioners to challenge con-
victions based on now-discredited 
scientific evidence that was used 
against them at trial. 

The Texas “Junk Science Writ,” the 
first in the country, allows individuals to 
challenge their convictions that were based 
on now-discredited scientific evidence, 
including changes in scientific conclusions 
by a testifying expert. 10 California’s 
changed science writ, amended in 2022, 
ensures that the definition of false testimo-
ny and false evidence includes opinions 
based on flawed scientific research or out-
dated technology that is now unreliable or 
moot, and opinions about which a reason-
able scientific dispute has emerged regard-
ing its validity. Other states that have 
adopted some form of changed science 
writs include Connecticut, Wyoming, 
Michigan, West Virginia, and Nevada. 

Changed science writs provide an 
avenue for courts to examine the evidence 
today and make a substantive decision on 
the evidence itself. Given the fluctuation 
and rapid development in various forensic 
fields, these petitions are particularly 
applicable for criminal convictions reliant 
on forensic evidence. As the Ninth Circuit 
has opined, “recognizing [a due process 
claim] is essential in an age where forensics 
that were once considered unassailable are 
subject to serious doubt.”11  

v A due process claim based on the 
state’s use of now-discredited evi-
dence at trial — “false evidence” — 
may be successful regardless of 
whether the state knew the evi-
dence was unreliable. 

In Ex Parte Henderson, the Texas 
Court of Criminal Appeals granted a new 
trial, stating that regardless of whether the 
prosecutor was aware of the reliability of 
the evidence, use of now-discredited evi-
dence by the state is a due process viola-
tion.12 The Second and Ninth Circuits 
have held the same.13 The Ninth Circuit 
correlated “a conviction based in part on 
false evidence” as incompatible with 
“fundamental fairness,” and entitling the 
defendant to a new trial “if there is a rea-
sonable probability that [without the evi-
dence] the result of the proceeding would 
have been different.” Importantly, the 
Third Circuit in Lee v. Glunt discussed 
how a conviction based on now-invali-
dated scientific evidence violates the 
defendant’s due process rights, regardless 
of whether one could have known at trial 
that the science was imperfect.14  

III. Racial Bias in Jury Selection, 
Conviction, and Sentencing  

v The California Racial Justice Act 
(2020) prohibits defendants from 
being charged, convicted or sen-
tenced based on race, ethnicity, or 
national origin. 

The Supreme Court’s 1987 McCleskey 
v. Kemp decision protected laws and sen-
tences from being challenged by data, like 
the National Registry of Exonerations 
Reports, which show a racially disparate 
impact. In 2020, California became the 
first state legislature to counter the legacy 
of McCleskey v. Kemp by passing the Cali-
fornia Racial Justice Act. The California 
Racial Justice Act prohibits defendants 
from being charged, convicted or  
sentenced based on race, ethnicity, or 
national origin.15 

Whether the evidence of racial bias 
is brought pre-trial or post-conviction, 
judges can respond in a number of 
ways: dismissing the charge, bringing in 
a new jury, declaring a mistrial, or 
vacating the conviction or sentence. If 
the defendant can show that they were 
convicted of a more serious offense than 
a similarly situated defendant of anoth-
er race, or given a longer sentence, that 
can be sufficient to reverse a conviction 
— at any point in time. This is a way, 
whether on an individual or mass basis, 
to bring data back into the conversation, 
with the Act explicitly allowing defen-
dants to present “statistical evidence, 
aggregate data, [and] expert testimony.” 
The defendant does not need to prove 
intentional discrimination. 

v If a sentencing court relied on racist 
myths — such as the superpredator 
myth — a petitioner may successful-
ly challenge their wrongful sen-
tence as a due process violation.  

In January 2022, the Connecticut 
Supreme Court reversed Keith Belcher’s 
60-year sentence, imposed when he was 
a teenager, for sexual assault and armed 
robbery committed when he was 14 
years old.16 Belcher had moved to correct 
his sentence on the basis that his sentence 
was imposed in an illegal manner viola-
tive of due process: the sentencing judge 
had relied on materially false information 
by adopting the discredited, false, and 
racist superpredator myth and applying it 
to Mr. Belcher in imposing his sentence.  

v Implicit bias in jury selection — and 
juror removal — can be the basis of 

a successful due process claim to 
reverse a conviction. 

In the recent New Jersey Supreme 
Court decision State v. Andujar, defendant 
Edwin Andujar, who did not plead actual 
innocence, argued that he was denied the 
right to a fair trial because racial discrimi-
nation infected the jury selection for his 
murder trial.17  

The appeal centered on the juror 
selection process for F.G., a Black male 
from Newark. The State challenged F.G. 
for cause and asked that he be removed. 
The trial court denied the State’s 
motion, explaining that “[e]verything 
[F.G.] said and the way he said it leaves 
no doubt in my mind that he … does 
not have any bias towards the State nor 
the defense. . . . I think he would make 
a fair and impartial juror.”18  

After the court’s ruling to keep F.G. 
on the jury, the prosecution ran a crimi-
nal history check on F.G. The next day, 
the court revealed that the prosecutor 
“came to see me yesterday” and there 
were “warrants out for F.G.” and “[t]hey 
were going to lock him up.” Defense 
counsel noted there was “one warrant 
out of Newark Municipal Court.” The 
State renewed its application to remove 
F.G. for cause. When the court asked for 
the defense’s position, counsel respond-
ed, “I don’t oppose the State’s applica-
tion.” F.G. was removed and the jury 
ultimately convicted Andujar. 

In its decision on appeal, the New 
Jersey Supreme Court held, “Courts, not 
the parties, oversee the jury selection 
process,” and found that “any party seeking 
to run a criminal history check on a 
prospective juror must present a reasonable, 
individualized, good-faith basis for the 
request and obtain permission from the 
trial judge.”19 In addition to finding that 
none of these basic criteria were met, the 
Court noted that “[b]ased on all of the cir-
cumstances, we infer that F.G.’s removal 
from the jury panel may have stemmed 
from implicit or unconscious bias on the 
part of the State, which can violate a defen-
dant’s right to a fair trial in the same way 
that purposeful discrimination can.” 
While the court found the defense’s objec-
tion to the prosecutor’s use of the criminal 
background check to be feeble, imprecise, 
and untimely, it noted that “we cannot 
ignore the evidence of implicit bias that 
appears in the extensive record. Under the 
circumstances, we find that defendant’s 
right to be tried by an impartial jury, 
selected free from discrimination, was 
violated. We therefore reverse his convic-
tion and remand for a new trial.” 
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IV. Review Multiple Errors Together 
as a Miscarriage of Justice: 
Holistic Review of the Evidence 

v A holistic review of the evidence 
standard in post-conviction litiga-
tion empowers a judge to consider 
all claims and all evidence together, 
including race and gender bias, 
acknowledging how individual fac-
tors in a case influence each other, 
and moving beyond the individual 
claim and harmless error standard. 

Even after discovering evidentiary 
errors, barriers to post-conviction relief 
persist. These barriers include individual 
error review, harmless error, and the pro-
hibition against raising successive claims 
(multiple errors are often discovered 
sequentially rather than at the same 
time). Taken singly, one by one, each 
error may be insufficient to meet the bur-
den on the client to reverse the convic-
tion. Courts often simply refuse to consider 
the entirety of the errors that were com-
mitted, and the result is denial of relief. 

Holistic review of the evidence 
empowers a judge to consider the law, 
facts, and surrounding circumstances in a 
case and to declare a conviction, or a sen-
tence, unjust. A holistic review of the evi-
dence standard can also be called conflu-
ence of factors, evidence as a whole, and 
cumulative error.  

v Under the Massachusetts conflu-
ence of factors review, a motion 
judge looks beyond the individual 
grounds for post-conviction relief to 
assess whether, in light of the record 
as a whole, a number of factors act-
ing together create a “substantial 
risk of a miscarriage of justice.” 

The confluence of factors approach 
to post-conviction review means that 
when a defendant files a motion for a new 
trial (the standard process in 
Massachusetts), the court holistically looks 
at trial errors and evidence as a flexible 
confluence of factors, to determine whether 
a conviction was wrongful and whether 
justice may not have been done, instead of 
haphazardly reviewing individual errors.20  

The court can examine and rule 
based on the aggregate influence of many 
errors, from investigation, through trial, 
to post-conviction. The approach 
accounts for forensic and investigative 
errors, and a cascade where one error 
infects the rest of the evidence, leading to 
other errors. These errors can affect the 
overarching investigative process, and can 

affirm confirmation bias — where prose-
cutors and police only take into account 
evidence that supports their case.21  

v High courts in 27 states and the 
District of Columbia actively recog-
nize the doctrine of cumulative error 
and have used the doctrine to reverse 
convictions and overcome the “harm-
less error” standard; high courts in 
eight states have accepted cumula-
tive error as a doctrine but not yet 
reversed a conviction based on it.  

High courts in 32 states and the 
District of Columbia recognize and 
accept the doctrine of cumulative error, 
where even if the errors individually are 
insufficient to reverse a conviction, 
together they constitute more than 
“harmless error.”22 These states are split 
on whether they have yet applied the 
doctrine to reverse a conviction, and 
whether the doctrine is used on direct 
appeal or post-conviction.23  

v The Second, Fifth, Eighth, Ninth, and 
Tenth Circuits have reversed convic-
tions by finding that cumulative 
error may not be “harmless error,” 
even if the errors are deemed so 
individually, because of their com-
bined influence on the jury and the 
outcome at trial.  

Federal courts have also examined 
petitions for post-conviction relief, as 
well as cases on direct appeal, through 
cumulative error review. Five U.S. 
Courts of Appeals have actively recog-
nized the doctrine of cumulative error 
and reversed a conviction on this basis;24 
three U.S. Courts of Appeals have 
accepted the doctrine, but not yet 
reversed a conviction.25 

v Some states reject Arizona v. 
Youngblood’s “bad faith” standard 
for a due process claim based on 
lost evidence, adopting instead a 
factors-balancing approach irre-
spective of whether police inten-
tionally failed to preserve potential-
ly exculpatory evidence. 

Within a decade of Arizona v. 
Youngblood,26 relying on the power of 
Justice Stevens’ concurrence as well as 
their own constitutions, some state 
courts carved out a jurisprudence 
rejecting Youngblood’s bad faith stan-
dard and articulating a state-based due 
process approach.27 This approach (1) 
enunciates a broader protection for due 

process in state constitutions than those 
in the United States Constitution;  and 
(2) sees principles of fundamental fair-
ness as necessary elements of due 
process, that, when adjudged within 
the context of the entire record, find 
that a State’s failure to preserve evi-
dence could be favorable to the defen-
dant. In Alabama, Alaska, Connecti-
cut, Illinois, Massachusetts, and West 
Virginia, state and district courts con-
cluded that the good or bad faith of the 
police in failing to preserve potentially 
exculpatory evidence was not disposi-
tive of an alleged violation of the defen-
dant’s due process rights under the 
applicable state constitutions, that a 
balancing of factors was required to 
determine harm, and that the defen-
dant’s rights were, in fact, violated 
under this balancing approach.  

 
V. A New Reading of the 

Antiterrorism and Effective 
Death Penalty Act (AEDPA) 

v The U.S. Supreme Court and AEDPA 
have largely restricted federal 
habeas relief, however AEDPA lan-
guage may allow for holistic review 
of the evidence. 

Since the passage of the Antiterror-
ism and Effective Death Penalty Act 
(AEDPA) in 1996, this critical piece of 
legislation — enacted before DNA exon-
erations data was available — over-
hauled federal habeas corpus procedure 
and imposed further roadblocks and 
barriers to prisoners seeking post-con-
viction relief. 

However, one opening may be in 
the language of AEDPA itself, which has 
been interpreted to encourage a holistic 
review of all petitions and all evidence 
previously submitted in a case. Even in 
light of Shinn v. Ramirez,28 if the evi-
dence has been put before a state court, 
federal courts can review the entire 
record holistically, looking at the “evi-
dence as a whole.” 

v The Fourth and Sixth Circuits have 
applied AEDPA’s “evidence as a 
whole” provision to consider all evi-
dence from original and successive 
petitions together when analyzing 
a post-conviction case.  

AEDPA added the § 2244(b)(2)(B)(ii) 
and § 2255(h)(1) “evidence as a whole” 
standards to the controlling statutes in 
1996, making it applicable in federal court 
to litigants in federal and state prisons.  
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The standard itself was derived from pre-
AEDPA Supreme Court decisions, where 
litigants needed to show either “cause  
and prejudice” or factual innocence,  
implicating a “fundamental miscarriage  
of justice.”29  

Federal courts looking at the “evi-
dence as a whole” may consider evidence 
from original and successive petitions by 
reviewing evidence excluded at trial or 
submitted in prior unsuccessful post-
conviction proceedings, as well as newly 
discovered evidence. “Simply put, the 
‘evidence as a whole’ is exactly that: all 
the evidence put before the court at the 
time of its … evaluation.”30  

 
VI. Conclusion  

This summation seeks to assist in 
efforts to help address miscarriages of 
justice more holistically, within a lens of 
seeking justice, strengthening constitu-
tional protections for all criminal defen-
dants, and putting the power of the 
courts and stakeholders nearest to the 
individuals and communities most 
directly impacted in eminent positions. 

No one is an island. From listening to 
the words of clients regarding rogue public 
officials and how “rumors” could be 
endemic evidence of misdeeds, to working 
with Conviction Integrity Units, prosecu-
tors, and public defender offices, defense 
attorneys must contextualize their cases 
and develop the most fulsome records 
possible prior to any post-litigation filing. 
Who might be doing mass exoneration 
work in counsel’s area? What civil rights 
organizations have been fighting miscon-
duct or using transparency to shine light 
on malfeasance? Knowing the full universe 

of facts and actions from all the stakehold-
ers presents opportunities and possibilities 
that could help defense counsel move the 
needle in cases that might seem stuck in 
other ways (lost evidence, recalcitrant 
actors, jurisdictions with low tolerance or 
active disinterest in correcting wrongful 
convictions of any sort, or that have long 
histories of using bias as a means of legal 
justification). Fusing different strands of 
legal approaches strengthens the litigation 
itself by adding more legs to the chair. 

© 2023, Valena Beety. All rights 
reserved.  
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